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3.3. Is there any specific legislation
governing the appointment of a
guardian/representative?

Regarding the appointment of
guardians/ad-hoc administrators of UAMs,
Member States can be divided into three

different categories:

a) Member States that have specific
legislation3>;

b) Member States where specific
legislation and the general civil law
apply®%;

c) Member States where only the general
civil law applies;?’

d) General child protection legislation.3®

3.3.1. Specific legislation

In Belgium, Cyprus, Hungary, Finland, and
Sweden specific legislation governing the
appointment of guardians is in place.

In Belgium, the Guardianship Act regulates
the guardianship of unaccompanied foreign
minors, the role of the Guardianship Service
and the guardian.® In Cyprus, Article 10 of
the Refugee Law*® determines the role of

the guardian. In Finland, the appointment
of a representative for an UAM asylum
seeker is regulated in the Act on the
Reception of Persons Applying for
International Protection and on Ildentifying
and Assisting Victims of Trafficking in
Human Beings.*® In Hungary, the
assignment of a child protection guardian to
an unaccompanied minor is regulated by
Act 80 of 2007 on the right to asylum and
Act 31 of 1997 on the protection of children
and guardianship administration
(hereinafter: Child Protection Act) and its
implementing Government’s Decree
149/1997, which makes the procedure
partially identical to the appointment of a
child protection guardian in general cases
(for minors with Hungarian citizenship). In
Sweden, there is a specific law for the
appointment of guardians for
unaccompanied minors.#?

35 BE (Guardianship Act of 24 December 2002), CY (Refugee Law), FI, HU (Act 80 of 2007 on the right to asylum and Act
31 of 1997 on the protection of children and guardianship administration), SE. In Bulgaria, regarding appointment of
representatives for UAMs in an asylum procedure the provision of Article 25 of the Law on Asylum and Refugees applies
according to which a lawyer from the National Legal Aid Bureau is appointed as a representative of the UAM.

36 |In DE, EL, EE, FR, IT (the appointment is regulated in both the Civil Code and Legislative Decree 142 of 2015 and |.
47/17), LV, LT, LU, PL, PT, NO as the general civil law applies for appointing a guardian and the specific law authorized
the appointment of a specific guardian/ad-hoc administrator to represent the UAM during the asylum procedure.

37 AT (Austrian Civil Code), BG, HR (Family Act), CZ (Civil Code), NL (Civil Code), SK.

38 |E. Tusla has statutory responsibility for the care of UAMs referred to them.

3% Guardianship Act of 24 December 2002.
40 Refugee Law of 2000.

41 There is no legislation regulating the guardianship of UAMs applying for a residence permit instead of asylum. It is
regular practice of the Permits and Nationality Unit of the Finnish Immigration Service to ask the municipal social
services to designate a guardian for the child before the child is interviewed.

42 Lag (2005:429) om god man for ensamkommande barn (“Act (2005:429) on guardianship for unaccompanied

minors”).
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a) Guardians that inform and represent
UAMs in different procedures and

other procedures) work, their rights, and
how to prepare to their personal interview.

assist them in daily life;®®

. In some Member States, hile the
b) Representatives (ad-hoc wh

. uardian/ representatives have a role in the
administrators, lawyers, etc.) that & /rep

. . isi f inf ti ing th
inform and/or accompany UAMs in provision of information regarding the

different procedures;®’ procedure, it is also provided by the

o , authorities in written form.%® In most cases
c) Other actors or institutions that inform

and/or accompany UAMs in different this information is provided in a child-

friendly manner.
procedures.%® ¥

. . ] Nevertheless, it is the task of the appointed
4.1. Information on administrative and - .
guardian’® or representative to represent

legal procedures the UAM in all procedures and to inform

One of the most important tasks that them on the different steps of the

guardians or representatives relates to the procedures.” The same applies to ad-hoc

asylum procedure and their obligation to administrators’?  representatives”>  and

inform UAMSs on, for instance, how the other institutions’* appointed for this task.

asylum and immigration procedures (and

5 BE, CZ, EE (in case the child lives with the quardian), IE. In Belgium, the guardian informs and represents the UAMs but
it does not manage their day-to-day business. The management of the day-to-day business of the UAM is the task of
the counsellor of the reception centre where the UAM resides or of the family where the young person stays (in case of
foster care). The guardian does have responsibilities towards the daily life of the UAM (e.g. enrolling in a school,
thinking about leisure activities together with the counsellor of foster family, ...).

67 BG, DE, EE, FI, FR, HR, HU, LU, NL, NO, PL.

%8 EL, LT, NO, PT, SK, SE.

% |n federal care facilities in Austria, the Basic Care Division of the Federal Agency for Reception and Support Services
(Bundesagentur flr Betreuungs- und Unterstitzungsleistungen — BBU GmbH) provides all unaccompanied minors with a
comprehensive brochure in a form appropriate to their age and stage of development with general information about
the asylum procedure in Austria. This brochure is available in English, Dari/Farsi, Arabic, Somali and German. A Who is
Who” flyer for initial information was also developed and designed specifically for this target group. In BE, there is the
Guide for unaccompanied minors who apply for asylum in Belgium This guide explains the stages an unaccompanied
minor goes through when he/she applies for asylum in Belgium. At the request of the Commissioner General for
Refugees and Stateless Persons (CGRS), the Immigration Office presents this guide to every unaccompanied minor when
his/her asylum application is being registered. This guide is available in Dutch, French, English, Arab, Tigrinya, Dari,
Pashto, Pulaar, Somali and Albanian. Available on https://www.cgrs.be/en/publications The same happens in CZ, FI, FR
(also in FR, the association France Terre d'Asile has also published a "Practical guide to the care of unaccompanied
foreign minors and asylum seekers" and a "Legal guide to the care of unaccompanied foreign minors and asylum
seekers"), LU, NL, SE.

701T. Article 357 of the Civil Code.

71 BE, CY, CZ, EE, IE, IT, FI, LV, LT, NL, SK, SE.

72U,

73 BG, HR (a specific guardian is appointed), EE, Fl, FR, DE, HU (this is done by the child protection guardian, NL (the
lawyer appointed by NIDOS to represent the UAM), NO (it can be provided by the guardian/legal representative, but the
information can be provided by Caritas), PL (legal guardian)

74 In Greece, the relevant authorities and bodies to inform minors of their rights, procedures, decisions and
consequences in a language they understand, to seek the opinion of unaccompanied minors and to take it into account,
depending on their age and degree of maturity. Besides the guardian, in LT the State Boarder Guard Service inform and



https://www.cgrs.be/en/publications
















guardianship”®® but not regarding the willing to legally representing and caring for
international protection procedure.®® the minor, the minor is no longer

] considered an UAM. The child protection
In BE, BG, CY, FI*’, NL and NO%* family

guardian is dismissed, and the child
members are not appointed as guardians as

protection care is terminated.
they have to be capable to represent the

UAM in the legal procedures. 6. Specialized training

Most of the Member States that allow a - . . .
Training is essential for guardians,
family member to be appointed as
guardians for UAMs still count these UAMs

as eligible for family reunification as the

representatives, and/or ad-hoc
administrators to implement their tasks. At
least 9 Member States'® require that

minor continues to be considered as an . . - .
guardians  receive  specific  training

99
UAM.™ Only Hungary and Luxembourg appropriate to issues related to UAMs.
consider an UAM with a family member

appointed as their guardian no longer as an . .
In Belgium guardians must undergo a 5-day

basic training covering the following topics:
immigration law, juvenile law, asset
management, trafficking in human beings,

UAM. As a consequence, the child is not
able to apply for family reunification.
Following the literal interpretation of the

Luxembourgish legislation, the minor is not aspects of pedagogy and psychology

considered as unaccompanied anymore aspects of multicultural care/reception.

once a family member has been appointed Once a year, guardians must also undergo

as a guardian. In principle, no family further training while exercising their
. . 101

reunification is granted. A similar guardianship.

explanation is given by Hungary, if a famil

P . & y . gary y In Greece, in the context of the National

member is found who is capable of and . . .
Guardianship System for unaccompanied

95 BE, EL, PL.

% In BE, the Guardianship Service can only appoint guardians who went through the selection procedure to become an
official guardian, who meet the requirements and after the guardians followed the five days basic training. In BG only a
lawyer can represent the UAM in the different procedures.

97 Even though the law allows that a family member be appointed as the guardian of an UAM the reality is that it will be
very difficult that the individual be able to perform the required duties correctly and who does not have a conflict of
interest with the minor. This is the reason why in FI family members in practice are rarely appointed.

% In NO, it is possible, but it rarely happens due to the incapacity of the family member to represent the minor.

% AT, CZ, DE, EE, EL (however, an in-depth investigation of the child's best interests will be conducted to evaluate the
child's relationships with family members), FR, IT, LV, LT, NO, PL, SK, SE.

100 BE, CY, CZ, EL, HR, IT (the responsibility for the training of volunteer guardians lies with the regional guarantors and
Trento and Bolzano independent provinces’ guarantors), LV, LT, NO.

101 Fyrthermore, the Guardianship Service: a) sends a monthly newsletter to guardians, with information on any
legislative changes or changes in the field, information from partners, training offers, ...; b) guardians can also follow
external training courses and apply to the Guardianship Service for reimbursement of registration fees, c) has a
coaching project, in which experienced employee guardians support guardians with a voluntary status and self-
employed guardians, d) makes materials available to guardians, such as thematic information sheets and the Handbook
for Guardians.
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